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valid conviction the weight of conclusive evidence, they afford prac- 
tical protection to prosecutors and curtail a large amount of what 
would probably be futile litigation, and logically it is perfectly sound 
to give great weight to the inference to be drawn from evidence of a 
conviction, even if it is later reversed. But one criticism is certainly 
warranted — that legal terms have been carelessly used and abused. 
And it is due to this abuse that some of the decisions cannot be fully 
understood, for example, those of the minority which are authority 
for the proposition that if the plaintiff, in showing termination of the 
original prosecution, proves a conviction by a justice of the peace, an 
acquittal, and a discharge, he is making out a "prima facie" case of 
probable cause for the defendant. By a "prima facie case," most 
courts mean sufficient evidence to justify a verdict for the party intro- 
ducing it, without the introduction of other evidence. But here the 
burden of proof of want of probable cause and, with it, the burden of 
proceeding with the evidence is on the plaintiff anyhow. Conse- 
quently, in the absence of any evidence at all, the defendant is entitled 
to a verdict. To conclude that the introduction of evidence of the 
previous conviction makes out a "prima facie" case, means that the 
defendant has, in the absence of contrary evidence, a second claim to 
a verdict, and the first is adequate. What is meant by courts ? Simply 
that, in proving the conviction and subsequent reversal, in order to 
satisfy the requirement that proof be given of one of the essential 
facts : unsuccessful termination of the original prosecution, the plain- 
tiff has given strong evidence of the existence of probable cause. This 
evidence he must proceed to overcome in order to make out even a 
prima facie case — and it with any other evidence in order to sustain 
the burden -of proof — as to that second necessary fact — want of prob- 
able cause. How strong the evidence is — whether almost conclusive, 
or almost negligible — no court has attempted to decide. The resort to 
the term "prima facie," which has covered a multitude of meanings, 
is responsible for this. 



RULES OF CONFLICT AND OF CONSTRUCTION IN APPLYING FOREIGN 

STATUTES 

When a foreign statute is offered as governing a particular matter 
in suit, the court of the forum may be required to perform two funda- 
mentally different functions: first, the resolution of conflicts between 
rival systems of law thus offered; second, the investigation of the 
intrinsic meaning of the particular statute. In the former problem the 
court uniformly applies the local rules of conflict; 1 in the latter it 
ordinarily adopts the construction of the highest court of the enacting 

1 Pickering v. Fisk (1834) 6 Vt. 102; Marshall v. Sherman (1895) J 48 N. Y. 
9, 24, 42 N. E. 419; Story, Conflict of Laws (8th ed. 1883) sec. 36. 
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jurisdiction.* A boundary dispute between these two subjects may 
therefore be decisive of a case. Where does the problem of conflict 
end and the problem of construction begin? A recent federal case* 
reveals in a new light the elusive character of this problem. 

An action was brought on a contract made in Michigan for the 
lease of property situated in New York. Both Michigan and New 
York have statutes of frauds applicable to contracts of this kind.* 
The memorandum of the contract in suit complied with the require- 
ments of the New York statute; it was not shown to have complied 
with the more stringent requirements of the Michigan statute. The 
latter was pleaded in defence. The court, sitting in the state of New 
York, overruled the defence, holding that under the New York deci- 
sions which the court was bound to follow in the construction of a 
New York statute, either the lex fori or the lex rex sitae must govern. 

If the court had committed itself to the lex rex sitae rather than to 
the lex fori, we should not hesitate to recognize the problem as one 
merely of conflict of laws. While the constitutional power of a par- 
ticular legislature to control a matter in suit is often much more exten- 
sive than the province of control accorded to the same jurisdiction 
by rules of conflict, 5 and therefore it is sometimes necessary to inquire 
at the outset how far a particular legislature could go and has gone 
in resolving questions of conflict of laws in favor of its own enact- 
ments, we should not be troubled by such an inquiry in this case. 
Neither the Michigan statute nor the New York statute has been or 
reasonably could be construed to decide the issue between the lex loci 
contractus and the lex rei sitae. 

Both statutes might be held, by virtue of their intrinsic force, to 
go to the substance of the contractual relation. Beyond this both 
would be intrinsically neutral. The issue would have been exclusively 
between the contract law of Michigan as a whole including the Mich- 
igan statute of frauds, and the contract law, or the real property law, 
of New York as a whole including the New York statute of frauds. 
We should then be left merely with the inquiry why the federal court 
did not apply the rules of conflict of its own choice rather than to 
resort to the law of the state in which it sat.* 



* Van Matre v. Sankey (1893) 148 111. 536, 36 N. E. 628. 

'Hotel Woodward Co. v. Ford Motor Co. (1919, C. C. A. 2d) 258 Fed. 322. 
'Mich. Comp. Laws, 1897, ch. 257, sec 8; N. Y. Real Property Law, 1909, 
sec. 259, Cons. Laws, ch. 50. 

• Green v. Van Buskirk (1866, U. S.) 5 Wall. 307, 18 L. ed. 599. 
'Guernsey v. Imperial Bank of Canada (1911, C. C. A. 8th) 188 Fed. 300; 

McCue v. Northwestern Mut. Life Ins. Co. (1908, C. C. A. 4th) 167 Fed. 435; 
U. S. Savings etc. Co. v. Harris (1902, C. C. E. D. Ky.) 113 Fed. 26; Mcllwaine 
v. Ellington (1901, C. C. A. 4th) in Fed. 578; Dygert v. Vermont Loan & 
Trust Co. (1899, C. C. A. 9th) 94 Fed. 913; First National Bank v. Mitchell 
(1899, C. C. A. 2d) 92 Fed. 565; Evey v. Mexican Cent. Ry. (1897, C. C. A. 5th) 
81 Fed. 294. 
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In fact, however, the issue between the lex rex sitae and the lex 
fori was expressly left open. T It is possible, therefore, that the New 
York statute was procedural in character. Admittedly a local rule of 
procedure is applicable to suits in the federal court. 8 But how could 
this determine the non-applicability of the Michigan statute, the pro- 
visions of which had not been complied with and which was pleaded in 
defence to the action? If the latter question was one of construction, 
the New York decisions were irrelevant; if it was one of conflict, 
they were not controlling.' If, then, the court found that the Mich- 
igan statute was substantive in character and that the law of Michigan 
was primarily applicable to the contract, why should not that statute 
have been applied, notwithstanding the fact that the New York pro- 
cedural statute may have been also applicable ? Does the mere fact of 
statutory duplication itself present a conflict of laws? 

Clearly such a double application of statutes presents no unparal- 
leled or anomalous situation. Many of the modern death statutes 
provide a temporal limitation applicable to the substantive right, and 
suits under these statutes are sometimes brought in other jurisdic- 
tions. 10 The latter surely have procedural statutes of limitations of 
their own, and these sometimes allow a period longer than that per- 
mitted by the substantive statute. The contention that the local limi- 
tation excludes the operation of the other has not been sustained. 11 

How can the case of concurrent substantive and procedural formal 
requirements be distinguished from that of the temporal limitations 
just mentioned? It is equally impossible in either case to extract 
from the local procedural statute a rule of exclusion directed against 
the foreign substantive statute. In neither case does the fact of dupli- 
cation of regulations involve the necessity of a choice between them. 
Both substantive and procedural statutes may be applicable and each 
may be applied independently of the other. The procedural rule has 
indeed nothing upon which to operate in the event that the substantive 
rule has defeated the substantive right. But this is merely the normal 
case of a contract void or defective by the governing substantive law, 
brought in suit in a jurisdiction under the law of which it would have 
been valid. 1 * 

We must therefore reject the doctrine that the overlapping appli- 
cation of two similar statutory provisions requires the exclusion of one 
of them from control. It follows that the operation of the Michigan 
statute could not be affected by anything enacted or decided in New 
York. 

' Hotel Woodward Co. v. Ford Motor Co., supra, 329. 
'Buhl v. Stephens (1898, C. C. D. Ind.) 84 Fed. 922. 
* See note 6, supra. 

10 Missouri Pac. Ry. v. Larussi (1908, C. C. A. 7th) 161 Fed. 66; International 
Nav. Co. v. Lindstrom (1903, C. C. A. 2d) 123 Fed. 475. 
"Stern v. La Cotnpagnie (1901, D. C. S. D. N. Y.) no Fed. 996. 
" Accord, 64 L. R. A. 121, note. 
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Were, however, the New York decisions controlling even with 
respect to the application of the New York statute? With deference 
to the contrary opinion expressed in the principal case, 1 * it is sub- 
mitted that statutory construction and statutory application may in 
this connection present fundamentally different problems. It is pos- 
sible, indeed, that the New York court which held the local statute 
applicable to all actions brought in the New York courts did so by a 
mere construction of the statute. But it is at least equally possible 
that the court first determined the concrete effect of the statute and 
then proceeded to characterize it on a strictly conflict of laws basis of 
classification. 14 Admittedly the court found in the intrinsic force of 
the statute itself its effect in withholding the remedy on a defective 
contract without extinguishing the contract itself. But where did it 
obtain the further premise, that statutes which merely produce these 
enumerated effects are "procedural" and not "substantive" in char- 
acter? The latter proposition has no meaning except with reference 
to the solution of a conflict of laws question. Did the court impute 
to the legislature the intention to make this conflict of laws classifica- 
tion? Or did it make the classification itself? If the former, it was 
indeed construing the statute throughout the entire course of its rea- 
soning. If the latter, the statutory construction ceased at the point 
where the substantive-procedural classification began, and all that fol- 
lowed was purely a judicial solution of a problem in the conflict of 
laws. 

It seems contrary to all reasonable presumptions to ascribe to the 
legislature an intention to make such a conflict of laws classification 
in the absence of a genuine expression of intention such as is seldom 
to be found." All judge-made rules of law are intrinsically neutral 
with respect to such classifications. 19 Why should not statutory rules 
be presumed to maintain a similar neutrality? Our insistence, how- 
ever, is confined to the point that the question itself can not be evaded 
without grave possibility of error, that it can not be answered without 
a careful distinction between the intrinsic force of a statute and its 



a Hotel Woodward Co. v. Ford Motor Co., supra, 329. 

"The following cases recognize this distinction: Converse v. Meers (1908, 
C. C. W. D. Wis.) 162 Fed. 767; Leyner Engineering Works v. Kempner (1908, 
C. C. S. D. Tex.) 163 Fed. 60s; Whitlow v. Nashville, etc. Ry. (1904) 114 
Tenn. 344, 84 S. W. 618. But see Hood v. M'Gehee (1911, C. C. Ala.) 189 Fed. 
205. 

"Leroux v. Brown (1852, C. P.) 74 E. C. L. 801, and cases following it, in 
making the conflict of laws distinctions turn upon mere verbal differences 
between different sections of the statute of frauds, have not met with general 
approval. Heaton v. Eldridge (1897) 56 Oh. St. 87, 46 N. E. 638; Townsend 
v. Hargraves (1875) 118 Mass. 325; Cochran v. Ward (1892) 5 Ind. App. 89, 
29 N. E. 795, 31 N. E. 581 ; Miller v. Wilson (1893) 146 111. 323, 34 N. E. nil. 

" See Lorenzen, The Renvoi Theory and the Application of Foreign Law 
(1910) 10 Col. L. Rev. 190, 202 ff. 
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"application," into which conflict of laws elements may have entered, 17 
and that the result should not be influenced by the immaterial element 
of statutory duplication. 

a government's liability for brigandage against aliens 

The Jenkins case in Mexico has served to produce considerable dif- 
ference of opinion between the Department of State on the one hand 
and certain newspaper editors, on the other, as to the liability of 
Mexico for the acts of the bandits who seized and held Jenkins, an 
American consular agent at Puebla, for a large ransom. The news- 
papers urged an immediate ultimatum and the exaction of redress 
from the Mexican Government ; the State Department was more dis- 
posed to follow legal principles. The second phase of the case, 
namely, the alleged malicious prosecution of Jenkins by the Mexican 
Government, involves a different principle, to be discussed presently. 

It seems that Jenkins was taken from his house by several bandits 
who held him about a week for the ransom which Jenkins' attorney 
ultimately paid. The newspapers urged that the Mexican Govern- 
ment be forced immediately to repay the ransom and to pay an indem- 
nity for the injury to Jenkins. The State Department stated that such 
demands could only be made if the negligence of the Mexican Gov- 
ernment could be shown. The case is not without precedents, and it 
may be of interest to discuss it from the point of view of international 
law. 

Individuals, whether singly or in groups or in mobs, are not authori- 
ties of the State whose torts upon aliens immediately engage the 
responsibility of the Government. To bring that about there must be 
some independent delinquency of the Government itself, a failure, 
after opportunity afforded, either to prevent the injury or to punish 
the guilty. A government is not, as is so often assumed, a guarantor 
of the security of aliens. Under ordinary circumstances, it is merely 
under a duty to furnish governmental machinery which normally 
would protect the alien in his person and property. This does not 
mean that this machinery must be so efficient as to prevent all injury 
to aliens, but merely that it must be so organized that a violent assault 
by one individual upon another is only a fortuitous event and that 
under the particular circumstances all reasonable measures have been 
taken to prevent the injury and punish the guilty. As a corollary to 
this principle, a government's duty and consequent responsibility for 
breach are measured by its ability to protect the alien in a given case. 1 

"For examples of the difficulty of determining when a court is merely con- 
struing a statute and when it is applying to the statute a rule of conflict, see 
Langworthy v. Little (1853, Mass.) 12 Cush. 109; Emery v. Clough (1885) 63 
N. H. 552, 4 Atl. 796. 

1 Bowley (U. S.) v. Costa Rica, July 2, i860, Moore's Arb. 3032; Calvo, Droit 
international (6th ed.) sec. 1274, makes the "facilities at hand" the test of 
responsibility. Mr. Hay, Sec'y of State, to Mr. Dudley, Min. to Peru, Sept. 5, 
23 



